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Introduction
In an attempt to increase its competitive 
advantage in copyrightable works and in 
response to the technological challenges posed 
by the digital revolution, the United States 
has aggressively pursued changes to other 
countries’ copyright and intellectual property 
laws since the mid-1980s. Spurred by its content 
industries—the music, motion picture, computer 
software, and publishing industries—the United 
States has made copyright reform a standard 
demand in its trade agreements. For example, 
the 1995 Agreement on Trade-Related Aspects of 
Intellectual Property (TRIPS), which introduced 
enforceable baseline global copyright standards, 
was the U.S. price for the creation of the World 
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ABSTRACT: This article examines the 1996 World Intellectual Property Organization 
‘Internet treaties’ in Canada and Mexico to ascertain whether smaller countries can 
sustain policy autonomy within international copyright treaties, and in response 
to lobbying by larger states. Treaty implementation in the two countries reflects 
domestic institutional, economic, and political actors and ideas. Even though Mexico 
and Canada are highly interdependent with the United States (the main proponent 
of the Internet treaties), they do have some influence in determining whether and 
how to implement the treaties. While the United States influences copyright reform 
in its neighbours, both countries’ policies continue to be shaped significantly by 
domestic factors. These two cases suggest that domestic circumstances partly shapes 
the implementation of copyright laws in smaller countries.
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Trade Organization1. In 2010, several countries, including Canada and 
Mexico, concluded the U.S.-led Anti-Counterfeiting Trade Agreement 
(ACTA). This treaty, despite its name, is as focused on requiring that 
other countries adopt U.S.-style copyright laws as on preventing 
counterfeiting.

Numerous studies highlight a global convergence, driven by treaties 
and trade agreements, toward a U.S.-style view of copyright as an 
economic right to be maximised in favour of copyright owners, at 
the expense of both users and the actual creators of creative works 
(Drahos & Braithwaite, 2002; May, 2000; Sell, 2003). This observed 
harmonisation raises important questions about the extent to which 
smaller countries are ‘policy takers’ with respect to international 
copyright treaties and whether they can implement copyright policies 
in line with the desires and needs of their citizens.

Through an examination of Canadian and Mexican digital-copyright 
policy reform, this article explores the extent to which smaller 
developed and developing countries can exercise copyright policy 
autonomy, and investigates the sources of such autonomy. Specifically, 
it examines the complicated responses of Canada and Mexico to 
two 1996 World Intellectual Property Organization (WIPO) copyright 
treaties, collectively known as the ‘Internet treaties’. Spearheaded by 
the United States, the Internet treaties were designed to allow member 
countries to update their copyright laws for the digital age. This 
article further focuses on two central parts of these treaties: the legal 
protection of technological protection measures (TPMs)—digital locks 
placed on digital works that control use and access—and the liability 
of Internet Service Providers (ISPs) for their subscribers’ copyright 
infringements. Canada and Mexico’s tight economic linkages with the 
United States make them ideal candidates for assessing the extent to 
which countries can pursue policies different from those of the United 
States, the dominant player in international copyright.

Based on these two cases, this paper argues that smaller-state copyright 
policy autonomy is both possible and a function of its domestic context. 
Smaller states’ policy convergence or divergence with international 
copyright treaties and norms can only be understood through an 
examination of their domestic contexts. One must examine their 
traditional approach to copyright, the relative strength of the actors 
involved in the debate, and the nature of the institutional framework 
within which domestic copyright policy is made. A full understanding 
of the extent to which global copyright harmonisation is occurring 
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and the mechanisms by which it is happening requires that systematic 
attention be paid to the relatively understudied area of copyright treaty 
implementation (Deere, 2009, is an exception).

This article first offers an overview of the issues posed by ISP liability 
and digital locks and describes both the Internet treaties’ position on 
these issues and the U.S. response to the treaties. The next two sections 
analyse the various factors that influenced Canada and Mexico’s 
implementation of the treaties. It concludes with some suggestions 
about what these cases signify for domestic copyright policy autonomy 
generally.

Copyright and the Internet treaties
Copyright is a state-created property right that covers creative and 
literary works such as books, music, films, and (more recently and 
controversially) computer software. Like other forms of property, 
copyrights are alienable, meaning that they can be bought and sold2. 
Copyright owners’ rights—to determine who can copy their works—
are limited in both time and scope. Permission is not required to 
copy works under certain conditions (e.g., research purposes), and 
copyrights expire after a certain period (typically a minimum of life 
of the author plus 50 years, and can be longer in many jurisdictions). 
These limitations represent a recognition that all creation builds upon 
what has come before, and that overly strong copyright law can restrict 
future creation, allowing copyright owners to wield disproportionate 
power over the future course of creativity and innovation. 

Copyrights’ alienable and tradable nature allows them to function 
as intangible assets and act as the foundation for the content 
industries that hold them (Dutfield & Suthersanen, 2008, p. vi). In 
the mid-1980s, these industries, wanting to protect and enhance their 
own global economic position, successfully linked U.S. government 
officials’ concerns about declining U.S. global economic dominance 
to their self-interested calls for increased IP protection as a means of 
arresting this perceived decline (Drahos & Braithwaite, 2002). Since 
then, the United States and the content industries have pursued ever-
stronger global copyright laws through trade agreements, copyright 
treaties, and lobbying.

Recent academic and public interest in copyright has largely been 
driven by the mass production of personal computers and the 
popularisation of the Internet. These two technologies allow anyone 
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with a computer and an Internet connection to make an exact copy 
of anything that can be digitised and to distribute it worldwide at a 
negligible marginal cost. As a result, the digital revolution has brought 
the content industries into direct conflict with their customers. In 
response, content industries have sought ‘tougher’ legal copyright 
protection, including rules related to ISP liability and digital works.

Legal protection of digital locks
Technological protection measures, or digital locks, have become 
the central issue in digital-copyright reform and the main lightning 
rod in debates over implementation of the WIPO Internet treaties. A 
TPM is a digital lock placed on a digital work to control access and 
use ‘including copying, distribution, performance, and display’ (Kerr, 
Maurushat, & Tacit, 2002, p. 13). They allow the copyright owner 
to retain significant control over a work (Murray & Trosow, 2007, p. 
111), requiring that a user seek the permission of the content owner 
to use the work, potentially even to engage in legal activities that have 
nothing to do with copying3. As a result, digital locks can allow owners 
to impose restrictions more onerous than are available to them in the 
non-digital world (Geist, 2005, p. 220).

Digital locks threaten to replace negotiated copyright law, which 
balances the interests of several groups (e.g., publishers, distributors, 
creators, and users of creative works), with privately set rules written 
into the lock itself by whoever controls the lock (de Beer, 2005, p. 
98). This privileges copyright owners over users and future creators by 
allowing them to determine who can access a work and what they can 
do with it. 

Because they can be broken, often quite easily, the content industries 
have sought to enshrine in law the protection of digital locks. Such 
protection, referred to as ‘paracopyright’ (de Beer, 2005), creates an 
entirely new right, as it protects the lock, not the underlying work. The 
implications of paracopyright vary depending on the breadth of the 
legal provisions contained in the law in question. A ‘minimalist’ TPM 
provision would make it illegal to circumvent a digital lock only for the 
purposes of infringing the underlying copyright. This approach, while 
redundant to existing copyright law, would not create any new rights. 
A ‘maximalist’ approach would make it illegal to circumvent a digital 
lock under any circumstances and would prohibit the sale of devices 
(i.e., software programs) that can break these locks. Such an approach 
has the potential to interfere with existing user rights under copyright 
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law (e.g., by making it impossible to break a lock that prevents copying 
of a freely available work). 

Internet Service Provider liability
The digital age has made telecommunications and Internet companies 
like Google increasingly central to economic and social life (de Beer, 
2009, p. 8). It has also brought them into direct contact with copyright 
law, with rights-holders successfully arguing that they are similar 
enough to broadcasters that they should be covered by copyright 
law (Gervais, 2005, p. 327). ISPs’ interests can conflict with those of 
the content industries. The latter wish to control the transmission and 
use of their works and believe that ISPs should play a role in policing 
infringing activities that occur on their networks; ISPs have tended to 
emphasise storage capacities, network, and product speed, and to be 
indifferent to whether the content on their networks violates copyright 
law (de Beer & Clemmer, 2009, p. 376; Karaganis, 2007, p. 226). 

With respect to hosted content, most countries have adopted one of 
two approaches to ISP liability. Under a ‘notice-and-notice’ regime, ISPs 
are exempt from liability if, when they receive a notice of infringement 
from a copyright owner, they pass it on to the alleged infringer. Under 
a ‘notice-and-takedown’ regime, they are required to remove the 
allegedly offending content. While both provide a straightforward 
way to shield ISPs from liability, the former is friendlier to users than 
a notice-and-takedown regime, which is based on allegations, not 
findings, of infringement. In mid-2011, several large U.S. ISPs and the 
content industries reached an informal agreement that would, among 
other potential punishments, restrict a user’s Internet access following 
six accusations of infringement (Kravets, 2011). This type of ‘strikes’ 
policy (as in, three strikes and you’re out), is mirrored on a French law 
that cuts a user’s Internet access after three accusations of infringement 
(Masnick, 2009). While it presents even more policy concerns than 
notice-and-takedown, in the context of the Canadian and Mexican 
policy debates through mid-2011, notice-and-notice/takedown were 
the most relevant policy options.

The Internet treaties
On December 20, 1996, members of the World Intellectual Property 
Organization, including Canada, Mexico, and the United States, 
concluded the WIPO Copyright Treaty (WCT) and the Performances 
and Phonographs Treaty (WPPT). The WIPO Internet treaties mirror 
each other, differing primarily in their subject (authors in the former, 
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performers and record producers in the latter). Their most controversial 
provisions, WCT Article 1 and WPPT Article 18, commit contracting 
parties to providing ‘adequate legal protection and effective legal 
remedies’ against digital locks protecting copyrighted works. This 
open-ended language represented a rebuke to the extreme U.S. 
negotiation position, which sought a maximalist approach to digital 
locks that would have outlawed the breaking of a digital lock under 
most circumstances and trafficking in devices that could circumvent 
these locks. The treaties addressed the issue of ISP liability through 
a broadly written agreed statement attached to WCT Article 84 that 
limits ISPs’ liability in cases of infringement by their customers. This 
statement, strongly supported by the telecoms industry, set the stage 
for notice-and-notice and notice-and-takedown regimes (Haggart, 
2011, p. 205). The treaties had two main effects. First, they have 
come to define what is meant by digital-copyright reform, setting 
the parameters of the digital-copyright debate to include ISP liability 
and the legal protection of digital locks. Second, the treaties’ open-
ended language kept alive the debate over what type of digital lock 
and ISP policies should be adopted. This allowed the United States 
and its content industries to continue to pressure other countries to 
implement the treaties on a U.S. model.

The U.S. position
The U.S. response to the Internet treaties—the 1998 Digital Millennium 
Copyright Act (DMCA)—reflected a grand compromise between the two 
major stakeholders, the content industries and the telecoms industry5.
The content industries, which were mainly concerned with securing 
legal protection for digital locks, received DMCA Section 1201, which 
made it illegal to break a TPM that restricts access and use in the 
service of a copyright owners’ rights, subject to certain limitations. A 
maximalist interpretation of U.S. WIPO obligations, it forbids people 
to ‘manufacture, import, offer to the public, provide, or otherwise 
traffic in any technology, product, service, device, component, or part 
thereof’, that would allow individuals to circumvent TPMs designed to 
control access or limit copying of a work. This prohibition makes it very 
difficult for most people to exercise their rights under the law. 
In exchange for Section 1201, the ISPs received Section 512, which 
establishes a notice-and-takedown liability regime. Under paragraph 
512(c), an ISP is not liable for copyright infringement if, upon receiving 
a proper notification of claimed infringement, it takes down or blocks 
access to the material (it must notify the user that this action has 
been taken). Subscribers alleged to have infringed copyrights have 
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the opportunity to respond to the notice-and-takedown action by 
filing a counter-notification (The Digital Millennium Copyright Act, 
1998, p. 12). Section 512 provided ISPs with a degree of certainty 
and exemption of liability. Content owners, meanwhile, received 
the ability to go after copyright infringers without having to prove 
liability in court: a good deal for ISPs and copyright owners, if not 
for users. At present, notice-and-takedown has become something of 
an international standard. This domestic U.S. debate had significant 
consequences for other states, including Canada and Mexico. The 
Internet treaties leave member states with significant leeway in 
interpreting their obligations. U.S. officials argue that the DMCA 
represents the correct interpretation of the treaties. The DMCA, a child 
of the peculiarities of the U.S. copyright policymaking process, ‘has 
acted as a template for other states, particularly through its impact on 
ensuing U.S. free-trade agreements’ (Brown, 2006, p. 245). While the 
U.S. maximalist copyright position was rejected or at least fought to a 
draw at WIPO, the United States continued to pursue it in its dealings 
with other countries.

Canadian and Mexican treaty implementation
It is not unreasonable to think that Canada and Mexico would be 
vulnerable to U.S. influence on copyright policy. Their economies 
are deeply integrated with that of the United States and U.S.-based 
content industries are active and important in both countries. The 
North American Free Trade Agreement (NAFTA) includes copyright 
provisions in Chapter 17 that give the three countries a common 
orientation to copyright. NAFTA also required that Mexico reorient its 
copyright law from its traditional focus on authors and issues like the 
right to attribution and integrity in a work toward a U.S.-style focus on 
copyright as a tradeable economic right. 
Despite all this, and in the face of U.S. diplomatic pressure, Canadian 
and Mexican copyright policies continue to be driven by domestic 
institutional, ideational, and political factors. Furthermore, not all of 
these factors favour harmonisation with the preferred U.S. digital-
copyright policies of maximalist approach to TPM protection and a 
notice-and-takedown ISP-liability regime. 

Canada has attempted to implement the treaties four times. Election 
calls thwarted the bills’ passage the first three times. In 2005, a minority 
centre-left Liberal government proposed a ‘minimalist’ bill (C-60), that 
would have made it illegal to break a digital lock only for the purposes 
of infringing the underlying copyright; trade in circumvention devices 

International Copyright Treaties and digital works



38

was ignored. For ISPs, it proposed a notice-and-notice regime, in 
which ISPs would qualify for no liability if they passed on allegations 
of infringement to their customers (Banks & Kitching, 2005). The 
bill expired when the January 2006 election was called. In December 
2007, a minority right-wing Conservative government attempted to 
introduce a bill that that would have largely copied the TPM provisions 
of the U.S. DMCA while supporting the Liberal ISP-liability regime. Its 
introduction to parliament, however, was delayed for six months by 
an unexpected public-grassroots outcry during a particularly sensitive 
period in which the minority Conservative government could not be 
sure that it could control the House of Commons (Haggart, 2011). 
Opponents criticised the Conservatives’ digital-lock provisions but 
were largely supportive of its position on ISP liability. The delay was 
enough to make the eventual bill (C-61), whose substance was largely 
unchanged from the original Conservative proposal, a second victim 
of an election call in September 2008, that resulted in the re-election 
of a minority Conservative government.

In June 2010, the government introduced Bill C-32, The Copyright 
Modernization Act. While it included several new consumer-friendly 
amendments and kept the notice-and-notice regime, its digital-lock 
provisions were essentially unchanged. Like the other two bills, it was 
a victim of an election call, in April 2011. In the resulting election, the 
Conservatives received a majority mandate. On September 29, 2011, 
the Conservative government introduced a near-copy of C-32; given 
their majority status, its passage is virtually assured.

Mexico, meanwhile, as part of a comprehensive reform of its copyright 
law instigated by its NAFTA obligations, provided limited legal 
protection for digital locks in 1997, but only for those protecting 
computer software. Since these changes, however, it has not moved 
forward on either digital-lock protection or specific ISP liability rules, 
although officials suggest that change is likely in the next couple of 
years. Currently, Mexico has no ‘safe harbour’ rules for ISPs. A 2003 
copyright-reform bill was silent on digital locks and on implementation 
of the Internet treaties more generally.

Explaining outcomes
The slow and erratic pace of treaty implementation in Canada and 
Mexico requires explanation, not least because the issue is of significant 
importance to the United States, each country’s most important 
trading partner and the regional hegemonic power. The United States 
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has actively lobbied Canada and Mexico to implement the Internet 
treaties along the lines of the DMCA. Copyright is the top economic 
issue in the Canada–U.S. relationship6. It is also important in Mexico–
U.S. relations, although it is overshadowed by issues like migration. 
Digital locks, along with enforcement issues, are at the top of the list 
of the concerns enumerated in the U.S. annual Special 301 report, 
an industry-driven exercise that ‘names and shames’ those countries 
whose intellectual-property laws do not meet U.S. expectations. The 
United States and its content industries have also used Special 301 to 
advocate for notice-and-takedown. The existence of a trade agreement 
among the three countries, however, limits the ability of the United 
States to offer enhanced market access in exchange for copyright 
reforms. As a result, it has relied on lobbying and the exertion of 
political pressure through the Special 301 process. 

The Canadian case
Historically, copyright policy has occupied a low rung on the Canadian 
policy agenda, partly because Canadian domestic cultural production 
is a relatively minor part of the economy.  That the push for stronger 
copyright has tended to come most strongly from associations 
representing foreign content industries itself minimises its political 
importance. Canadian copyright law also has a strong pragmatic streak 
predisposed toward a utilitarian balancing of interests (Gervais, 2005, 
p. 315).

Unusually, copyright is the joint responsibility of two departments, the 
Department of Industry and the Department of Canadian Heritage, 
each with conflicting mandates. Industry Canada’s focus on innovation 
is biased toward ensuring that copyright law does not hinder access 
to knowledge and information. It tends to represent technology 
industries, consumers, business, and investors, and generally favours 
a minimalist approach to TPMs and a notice-and-notice ISP regime. 
Canadian Heritage’s goal, meanwhile, is to maximise protection and 
control for creators for cultural reasons. Performers, creators and, 
most importantly, industry groups see Heritage Canada as their 
voice. Heritage Canada’s stakeholders favour a maximalist approach 
to technological protection measures and a notice-and-takedown 
ISP regime. Each department’s vigorous pursuit of their mandate 
was a key contributor to the long delays in implementing Canada’s 
obligations under the WIPO Internet treaties. As a result, Canada’s 
main domestic copyright policymaking institutions are also biased 
toward compromise.
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The institutional and traditional tendency to balance largely explains 
the 2005 bill’s TPM position. Despite heavy lobbying by the content 
industries and then-Canadian Heritage Minister Sheila Copps, Bill 
C-60’s proposed TPM rules reflected a minimalist approach to 
implementation, the result of concerns from the civil servants in both 
the departments of Heritage and Industry about the soundness of the 
U.S. DMCA approach (Doyle, 2006, pp. 81–82).
The about-face in 2007, in the face of departmental consensus on 
a minimalist approach to TPMs, was the result of political pressure 
applied from the heart of the Canadian political system, the Prime 
Minister’s Office (PMO), and his cabinet, the Privy Council Office 
(PCO). Power in the Canadian system of government has become 
increasingly centralised in the PMO/PCO, with all but a few trusted 
cabinet ministers reduced to the position of advisors (Savoie, 2008). 
In 2007, Prime Minister Stephen Harper decided on a maximalist 
approach to TPMs, apparently, in the words of Michele Austin, chief 
of staff for then-Industry Minister Maxime Bernier, to ‘make the 
Americans happy’. ‘The Prime Minister’s Office’s position was: move 
quickly, satisfy the United States. … “We don’t care what you do, as 
long as the U.S. is satisfied”’ (Haggart, 2011, p. 285).

In August 2007, Bernier, who supported a minimalist approach to 
treaty implementation, was replaced by Jim Prentice. Prentice planned 
to introduce a copyright bill, with DMCA-style digital-lock provisions, 
in December 2007. However, its introduction was delayed until June 
2008 by, first, an unexpected burst of grassroots opposition to the bill 
centred around a Facebook group, Fair Copyright for Canada, and, 
second, Cabinet-level concerns with Prentice’s bill. Blindsided by what 
was the first successful Canadian political use of social media and facing 
a contentious winter 2008 vote on Canada’s involvement in the Afghan 
war, the government decided to postpone the bill’s introduction for six 
months. Public opposition was sufficient to delay the bill long enough 
that it was not passed before the September 2008 election call (from 
which the Conservatives emerged with another minority government). 
The TPM provisions in both the June 2008 and June 2010 bills were 
largely unchanged from what Prentice had planned to introduce in 
December 2007.

In contrast to TPM protection, the issue of ISP liability was settled early 
on, in favour of a notice-and-notice regime.  While various groups, 
including the U.S. government, continued to advocate for notice-
and-takedown, an informal agreement between ISPs and the content 
industries laid the issue to rest in Canada. Two rulings lent support 
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to this arrangement. In 2004, the Supreme Court ruled that ISPs 
cannot be held liable for copyright infringements committed by their 
subscribers, since they only provided the means of communication 
(de Beer & Clemmer, 2009, p. 379). Earlier, the Copyright Board of 
Canada had ruled that ISPs were not required to collect tariffs for 
digital works shared by subscribers on their system.

While the government could have overruled this informal arrangement 
via legislation, doing so would have challenged both an informal 
consensus between ISPs and rights holders in favour of notice-and-
notice and the politically and economically significant telecoms industry 
(Doyle, 2006, p. 117). The presence of powerful stakeholders and a 
court-sanctioned consensus thus heavily favoured the continuation of 
a notice-and-notice, despite the fact that it rejects the international 
consensus favouring notice-and-takedown. 

The Mexican case
The main groups involved in the Mexican copyright debate include 
creators (represented in Mexico by sociedades de gestión colectivas 
[collection management societies]), the copyright industries, and 
the U.S. government (whose interests are aligned with the U.S.-
based copyright industries). Until recently, these groups, along with 
the copyright authorities, the Instituto Nacional del Derecho de Autor 
(INDAUTOR) and the Instituto Mexicano de la Propiedad Industrial (IMPI), 
both of whom generally favour stronger copyright protection, have 
been much more concerned with traditional large-scale, commercial 
unauthorised copying of CDs, DVDs, and books. Because broadband 
Internet penetration rates in Mexico remain low compared to its 
northern neighbours, unauthorised online copying has been treated as 
a secondary issue.

As Mexican broadband penetration rates rise, Mexico will likely 
implement the treaties by 2015. What this implementation might 
look like, however, is unclear. Several institutional, political, and 
socioeconomic factors influencing the development of Mexican 
copyright could make conditions favourable for the adoption of U.S.-
style rules regarding digital locks. Collection societies, the content 
industries, INDAUTOR, and IMPI all favour stronger copyright protection. 
The public and other dissenting voices have, until very recently, been 
underrepresented in the copyright debate. Current official views on 
copyright reflect a complementary mix of the traditional Mexican view 
of copyright as an author’s right that should be maximised and the U.S. 
view of copyright as an economic right that should be maximised for 
copyright owners (who are not necessarily creators).
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Recent events, however, suggest that the upcoming debate will not be 
one-sided. If public awareness grows, digital-copyright could become 
politicised, as it has been in Canada. Mexican academics, who have 
traditionally played a role in legal reforms, are beginning to pay 
attention to digital-copyright issues7. As in Canada, Mexico’s powerful 
telecoms industry will make themselves heard, particularly Telmex, 
which is owned by Carlos Slim, the world’s richest man (Forbes Staff, 
2011), and who controls 95% of the Mexican ISP market. Given the 
political power of Telmex, as well as that of television network Televisa 
(which has interests in both content and networks), the road to a deal 
on ISP liability goes through these businesses, as well as the Secretaría 
de Comunicaciones y Transportes (Communications and Transportation 
Department, SCT), which regulates the telecoms industry. The 
telecoms industry can be expected to fight any proposal that requires 
investments that could threaten their profitability.

The telecoms industry already seems to be affecting the debate. 
Despite support from the Executive, INDAUTOR, and IMPI, on July 
20, 2011, the Mexican Senate voted not to ratify the ACTA (Senate 
of Mexico, 2011). Reasons cited include concerns about the lack of 
due process under ACTA, and the cost of requiring ISPs to monitor 
and enforce copyright infringement in a way that is currently illegal 
under Mexican law and the Constitution. The Senate also raised the 
concern that ACTA could lead to restrict both freedom and Internet 
usage, potentially broadening the ‘digital divide’, and restricting the 
introduction of beneficial new technologies that would support the 
development of the information society.

This rejection marked a sea change in Mexican politics, away from an 
unquestioning support for ever-stronger copyright. Only eight years 
earlier, in 2003, the Senate had voted almost unanimously to extend 
the term of copyright to a world-leading life of the author plus 100 
years. That the Senate framed its rejection of ACTA in terms of its 
effect on development is also significant. The Mexican government’s 
Plan Nacional de Desarrollo 2007–2012 (National Development Plan) 
calls for 60% of Mexicans to be online by 2012 and for improved 
broadband services (Government of Mexico, 2007). In the Senate 
ACTA debate, the development imperative trumped calls for stronger 
copyright. The future of Mexican copyright reform is more uncertain 
in late 2011 than it had been only eight years earlier.
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Analysis and conclusion
The Canadian and Mexican approaches to the Internet treaties 
suggest that, under certain conditions, smaller countries do have an 
important degree of autonomy in deciding if and how to implement 
copyright treaties. Most significantly, the Internet treaties and ACTA 
were not linked with a trade agreement; exchanging market access for 
copyright reform has been the most potent means by the United States 
of securing changes in other countries’ copyright laws. That NAFTA 
already guaranteed Canadian and Mexican access to the U.S. market 
deprived the United States of its main tool for promoting international 
copyright reform. Mexico’s willingness to protect digital locks applied 
to computer programs in the context of the NAFTA negotiations is a 
reminder of the power of the copyright-market access linkage. Within 
trade negotiations, smaller states’ ability to resist U.S. copyright 
demands is limited.

Outside trade negotiations, however, smaller states can have significant 
room to manoeuvre. They can delay implementation, giving new actors 
time to make their case and challenge their (often better-funded) 
opponents. The Mexican Senates’ rejection of ACTA, for example, was 
largely possible because no decision on ISP liability was taken in 2003; 
it represented a victory for the view that a copyright owner’s rights 
must be balanced against those of other groups and against general 
societal norms.

These cases reinforce the importance of domestic variables when 
considering the future path of copyright laws internationally. 
The Canadian digital-lock reversal demonstrates that even policy 
convergence must be explained in reference to a country’s domestic 
politics, institutions and actors. Convergence is not preordained: a 
different prime minister could (and did) reach a different conclusion 
about the importance of ‘mak[ing] the Americans happy’.
The importance of these policy outcomes, particularly with respect 
to divergences (realised and potential) from the U.S. position, should 
not be overstated. In neither case were underlying assumptions about 
copyright challenged (see Boldrin & Levine, 2008; Hurt & Schumann, 
1966; Ku, Sun, & Fan, 2009; Plant, 1934 for critiques of copyright). 
Furthermore, the debate in both countries unfolded within the 
parameters set by the Internet treaties.

Overall, these case studies offer a more nuanced understanding of the 
role of international treaties in domestic policymaking. Treaties may 
set boundaries, and larger states may have significant influence over 
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these boundaries and their interpretation. Smaller states, however, still 
exercise agency in terms of if and how these treaties are implemented. 
Both convergence with and divergence from treaty norms must be 
explained in terms of domestic variables. Smaller states may be ‘policy 
takers’ with respect to how international treaties set the overall debate 
parameters, but when it comes to implementation, they are policy 
takers on.

Notes
1. Other examples include the 2005 United States-Australia Free Trade 

Agreement (Chapter 17) and the 2001 United States-Jordan Free 
Trade Agreement (Article 4).

2. Specifically, economic rights in copyright are alienable.
3. For example, circumventing DVD region codes so they can be 

played on DVD players purchased in a different region.
4. ‘It is understood that the mere provision of physical facilities for 

enabling or making a communication does not in itself amount 
to communication within the meaning of this Treaty or the Berne 
Convention.’

5. Samuelson (1997) offers an account of the intertwined debates over 
the Internet treaties and the DMCA.

6. In bilateral talks to create a Canada-U.S. ‘security perimeter’ in early 
2011, copyright reform (which has nothing to do with security) was 
the first U.S. ‘ask’ (Meyer, 2011).

7. The first Mexican academic book dealing with these issues was 
published in June 2009 (López Cuenca & Ramírez Pedrajo, 2009).
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